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STATE Co~llP. INs.

[ S. F. X o. 191Ci4.

Fuxn v.

I u Bank.

McCoNNELL

[46 C.2d

::\Iar. 2, 1956. J

STATE COMPE~SATIO~ INSURA~CE FUND et aL,
Plaintiffs and Appellants, Y. F. BIU'r'rON McCONNELL,
as State Insurance Commissioner, etc., Hespondent; INDl'S'l'HL\L INDElVIXITY CO:\IPANY, Intervener and
Appellant.
[1] Workmen's Compensation-Insurance-Premiums and Rates.The State Insurance Commissioner has the power to promulgate and adopt a ruling· changing the method of rating premiums for workmen's compensation insurance by establishing
premium discotmt and retrospective rating plans.
[2] !d.-Insurance-Premiums and Rates.-Ins. Code, §§ 11732,
1173·±, requiring the Insurance Commissioner to approve or
lsoue as adequate for all admitted workmen's compensation
insurers a uniform classification of risks and premium rates,
does not restrict the commissioner to a mere grouping of
hazards in each with a corresponding rate for each such classification, since rate-making involves a consideration, not only
of the particular hazards of various occupations, but also of
losses and expense, especially where the rate, under the statute,
must be adequate.
[3] !d.-Insurance-Premiums and Rates.-Ins. Code, § 11730 et
seq., relating to state rate supervision of workmen's compensation insurance, does not expressly or impliedly restrict the
Insurance Commissioner to a consideration and reflection of
the expense factor in the premium rate by means of a flat percentage loading.
[ 4] !d.-Insurance-Premiums and Rates.-Where the Insurance
Commissioner has concluded that a flat percentage expense
loading system in computing workmen's compensation premium rates producc>s redundancy in rates beyond the requirements of adequacy, he may make such modification of that
system as to him seems necc'ssary to correct the redundancy.
[5] !d.-Insurance-Premiums and Rates.-Ins. Code, § 11730,
whieh defines "merit rating" as including "schPdule rating''
:mel "experience rating" in which the particular insured's
expPrience is used as a factor in raising or lowering his rate,
does not limit the Insurance Commissioner to use of the insured's past experience, but permits use of current experience
during the policy year in a retrospective rating plan adopted
by the commissioner.
McK. Dig. References: l1-6, 9-23 J W orkmeu's Compensation,
§ 251.5; [7] Statutes, § 22; [8] Statutes, § 180(2).
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!d.-Insurance- Premiums and Rates.-Ins. Code, § 117i32,
the Insurance Commissioner to approve or issue a
·'classification of risks and premium rates" relating to workm.:n's compensation insurance, ·was not intended to freeze into
the statute the previous method of classifying such risks and
rates through risk groupings by occupations, husines~ps and
industries by degrPe of hazard, since Ins. CodP, § 11734, exprovided that the commissioner
change any
such classification or system."
Statutes-Prospective Operation.--A statute expresst>d in gen"ral term~ and words of present or future tense will he applied, not only to situations existing and known at the time
of enactment, but also prospectively to things and conditions
that eome into existence thereafter.
!d.-Construction-Executive or Departmental Construction.-\Yhile not dderminatiYe, the interpretation of a statute by an
officer administering it as a specialist is entitled to great
weight.
Workmen's Compensation-Insurance-Premiums and Rates.
-Cnder Ins. Code, §§ 11732-1173-1, requiring the Insurance
Commissioner to approve or issue as adequate for all admitted workmen's compensation insurers a uniform classification of risks and premium rates, the commissioner is not
limited in his proct>ss of refleeting the expense factor to the
eonsideration of only expense as rellectNl in California premiums, hut he may base his findings on all available statistical
evidence, statewide, nati01nvide or both.
!d.-Insurance-Premiums and Rates.-A ruling of the Insurance Commissioner changing the method of rating premiums for workmen's compensation insuranee hy establishing
the premium discount and retrospective rating plans does not
violate Ins. Code, §)i 7:50, 11739, and related statutes prohibiting rebates, since the rating plans, if u~ed, would he specifiPd
in each policy and provide for discounts, not rebates.
[11] !d.-Insurance-Premiums and Rates.-The word "p:uticipating," as used in Ins. Code,~ 11738, deelaring that "A refund
hy reason of a participating prm,ision in a eompensation policy
may only he made from surplus," refers to the right to sharP
in earnings and not to the price paid for insurancP.
!d.-Insurance-Premiums and Rates.-The Insurance Commissioner's considrration of an exhibit containing arithmetical
calculations increasing the excess loss prt>mimn factor in premium rating plans for workmen's compensation insunlll<'P to
rt>ilect information obtained after a hearing before him from
[7 J See Cal.Jur., Statutes, § 26 et seq.; Am.Jur., Statutes, § 475
seq.
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other files and records in his office, without the presence of
the insurance companies objecting to such plans, did not
constitute an irregularity or abuse of discretion and could
not have prejudiced such companies, particularly where all
interested
were given every opportunity to introduce
material for the commissioner's consideration and the effect of
the material in the exhibit considered was to increase the permissible minimum rates.
!d.-Insurance--Premiums and Rates.-The functions of reand constructing tabular workmen's compensation insurance premium rating plans, which the commissioner delegated
to an inspection rating bureau licensed by the state, were
proper in view of the bureau's functions and relationship to
the commissioner as recognized by Ins. Code, §§ 11750.1-11758,
especially where such rating values must be ultimately embodied in a policy or endorsement approved by the commissioner (Ins. Code, § 11658.)
[14] !d.-Insurance-Premiums and Rates.-The Insurance Commissioner's authorization of a licensed inspection rating
bureau to accept verification of certain data from workmen's
compensation insurance rating organizations in other states
or, in lieu thereof, from individual insurance carriers, in conformance with long and necessary practice in similar and
related matters (see Ins. Code, § 731, 12921.5), did not constitute an improper delegation of the commissioner's statutory
powers.
[15] !d.-Insurance- Premiums and Rates.-The premium discount and retrospective rating plans for workmen's compensation insurance, promulgated by the Insurance Commissioner,
are regulations fixing and establishing insurance premium
rates within the meaning of the exception of Gov. Code,
§§ 11371, sub d. (b), and 11380, excepting regulations establishing or fixing rates, prices or tariffs from the requirement
that certain administrative regulations be filed with the Secretary of State.
[16] !d.-Insurance-Premiums and Rates.-The Insurance Commissioner's act in fixing the effective date of his ruling, changing the method of rating premiums for workmen's compensation insurance, at approximately 11 days after promulgation
of such ruling did not constitute an abuse of discretion where
the plans established by the ruling were elective, not compulsory.
[17] !d.-Insurance-Premiums and Rates.-The Insurance Commissioner's Ruling 67, changing the method of rating premiums
for workmen's compensation insurance by establishing the
premium discount and retrospective rating plans, is sufficiently clear and intelligible, though the subject matter is
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de-

Id.-Insurance-Premiums and Ra.tes.-Orders of the Insurfor
insurance should
sus;ce]ptible of reasonable intert}retation
the
and should not be
uc•o""''""' their construction may be difficult or because of
vuo!;luu.'".Y of differing interpretations.
!d.-Insurance-Premiums and Rates.-A
surance Commissioner establishing !J.I:•ew.>ulu
workmen's compensation insurance was not
as incoJnp,let;e when issued because the commissioner therein gave
directions to a licensed inspection rating bureau for
revision of certain tabular plans and for construction of
various such plans as related to the retrospective rating plan
without need of further approval by the commissioner, where
such future revision of the tabular plans would not make the
any less complete as it stood at the time of issuance.
!d.-Insurance-Premiums and Rates.-The rating law which
authorizes the Insurance Commissioner to prescribe fair and
minimum workmen's compensation insurance prerates, based on the cost of furnishing the insurance,
does not prohibit him for recognizing existing gradation of
expense by size of risk without allowing excessive premiums
enable certain insurers to pay high dividends.
2lb] !d.-Insurance-Premiums and Rates.-A ruling of the
Insurance Commissioner changing the method of rating premiums for workmen's compensation insurance by establishing
the
discount and retrospective rating plans does not
the constitutional and statutory policies pertaining to
workmen's compensation system and particularly expressed
in the statute creating the State Compensation Insurance
that such Fund should be fairly competitive with other
insurers and neither more nor less than self-supporting.
art. XX, § 21; Ins. Code, § 11775.)
Id.-Insuranee-Premiums and Rates.-The Insurance Commissioner has no power to adopt a workmen's compensation
insurance rating
which would violate the constitutional
and legislative
that the State Compensation Insurance
Fund be fairly competitive with other insurers aud neither
more nor less than self-supporting, or prevent the Fund from
perfortning its functions.
!d.-Insurance-Premiums and Rates.-The fact that the
McBride-Grunsky Act (Stats. 1947, chap. 805) in setting up
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a rating mechanism for liability insurance expressly authorized many features of the premium discount and retrospective
workmen's compensation insurance rating plans established
by a ruling of the Insurance Commissioner, but expressly excludrd workmen's compensation insurance from provisions of
the act, cannot be construed to mean that the Legislature intl•nded that such features could not be used by the commissioner in a workmen's compensation insurance rating
but merely meant that the Legislature was continuing the
historic procedure of completely separating the control and
operation of workmen's compensation insurance from that of
all other types of insurance.

APPEALS from a judgment of the Superior Court of the
City and County of San Francisco. \Villiam T. Sweigert,
.Judge. Affirmed.
Action against the State Insurance Commissioner for dedaratory relief, injunction and mandamus to prevent an order
changing the ,;ystem of rating workmen's compensation insurance premiums from becoming effectiYe. ,J ndgment sustaining
Yalidity of order, affirmed.
Donald Gallagher, Lot on \V ells, McFarland, Laumeister
& l<'erdon, Edward R Young and ,John F. O'Hara for Plain-

tiffs and Appellants.
Me:B'arlaud, Laumeister & Ferdon for Intervener and
Appellant.
Edmund 0. Bro\Yn, Attorney General, and Harold B. Haas,
Deputy Attorney General, for Hespondent.
Robert Minge Brown, ,James B. Donovan, Sidney L. \\Teinstock, \Yeinstoek, Anderson & Chase, and McCutchen, Thomas,
Matthew, Griffiths & Greene as amici curiae on behalf of
Respondent.
McCOMB, ,J.-Plaintiffs (State Compensation Insurance
Pund and six California insurance companies) filed an action
against defendant (the California Insurance Commissioner)
for declaratory relief, injunction and mandamus, to prevent a
certain order ehangillg the present system of rating workmen's
compensation insurance premiums from becoming effective.
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Another California in~urance company, Tndnstrial InCompany, intervened as plaintiff.
From a judgment sustaining the validity of the ordr~r, all

Insurance Commissioner
Ruling
/w i'C I he power
workmen'!!
tTl· nwtlwd
ins'ti'anec?
1· cs. Heduced to its bare rmliments, R.uling 67 proyidc.-;
fu1· two new rating systems: (1) the "RctrospectiYe" plans.
nml ( ~) a "Premimn Diseount Plan.'' ·within the general
scheme there an~ three separate plans, ''D,''
'' and ''B.'' 'rlms, \Ye h::wc four plans to consider .

. The Retrospective Plans:
~\11 three retrospectiYc plans haY\' this in common: I<'inal
lld\Tmination of premium cost is delayell, being eompnted
n•lrof.lpeetively after tlw c:rpiratiou of the in.mnmce and on

the basis of paid anrl actual loss e:x.:pcriencr duri11g the insurprriod. Baeh insure(l's premium is determined on an

1/IICt

individual basis, >Yithont ret'erl'nce to other employers or to
pHrticular fields or occur)ations. (However, in eaeh rrtroplan, a sort of' 'tentatiye" premium is paid initially,
twd then adjnstec1 at the end of the insnranee perio(l to the
aetnal premium.)
D: Plan D provides for retrospective determination
of premium for employers \Yho prorlnee $:'5,000 or morr' in
cll!nnal premium from operatiCJns in all states. Determination
be on an annual or three-ye11r basis. The unique feature
of Plan D is that the employer may eombine premiums from
lines of liability insnranee >Yith his workmen's compremium in order to become eligible for this plan.
I This multiline provision is not in either Plan A or B.)
Tn
brief. Plan D may be chosen if annual premium is oYer $:),000.
h;1sed on premiums from all states, inelmliug other types of
linhility insuranee. ('rest: $5,000 total, mnltistate, multi)
Pr,Ax A:

Plan A proYilles for reirospectiYe determination
preminm for l'mployers who prodnce $1,000 or more in
1rorkmeu 's eompensation premium in all states. (\Vorknwn's
(·ompensation onl~·; not a multiline plan.) The standarcl (or
1
premium in Plan A is always the maximum pre(,j'
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and the minimum premium is
than in Plan B.
multistate, vvorkmen 's compensation only.)
PLAX B:
Plan B provides for retrospective determination
for employers who produce $1,000 or more in
of
premium in all states. (\Vorkmen 's
; not a multiline plan.) In this plan, the
is lower than the maximum,
and the minimum premium is lower,
than
the minimum premium in Plan A. These maximum-minimum
levels are the chief differences between Plans A and B. (Test:
$1,000 total, multistate, workmen's compensation only.)
II ow retrospective plans work: Retrospective rating is
defined in Appendix B to Ruling 67 as "a plan or method
which permits adjustment of the final premium for a Risk on
the basis of its own loss experience subject to Maximum and
Minimum limits." In tabular plans A and B, the maximum
and minimum premiums are fixed in relation to the standard
(tentative) premium, which in Plan A is the maximum and
in Plan B is much lower. In Plan D, the selection of
maximum and minimum limits is left (within limits) to agreement between the buyer and seller. \Vithin the limits of the
maximum and minium, Ruling 67 provides formulae reflecting
loss experience and costs used in determining the final cost
of the insurance. The appropriate formula is applied at the
end of the insurance period, and the result is an adjustment
of the standard premium to reflect the actual loss and cost
experience during the insurance period. This adjustment
results in the retrospective rate.
(Ttst

2. Premium Discmmt Plan:
This plan provides for graduated expense loading determined through a scale of d-iscounts graduated according to
the anmwl amount of the crn]Jloyer's premiwn. To qualify
for this plan, the employer must have premiums from workmen's compensation in excess of $1,000. This total may
include premiums paid in all states to one insurer, but may
not include other lines of liability insurance. (Multistate,
but not multiline.) Then, the discount is applied to the
California portion of the premium. This discount is received
no matter how small the California portion may be; that is,
the California portion need not be over $1,000. Furthermore,
the discount is granted irrespective of loss experience.
''The California portion of the total workmen's compensation standard premium of the policy or group of policies com-

67, the commissioner seeks to
nimnm workmen's compensation TH'ernium
here are the following:
11730: ''The term 'merit
' as used in this
' in whic:h tJ,c rate
\'aried aeconling to
inelndes 'experience
in
insured is used
in raising or
or issue, as adequate
a elassifiention of
co1n p('nsa tion inslll'fl nee.
Such clnssifieation

SPction 11737: ''If the commissioner approves or issues snch a s;;,stem
insurers may apply it to any risl's
thereto, hnt
rates no less than the rates under
chwsitieation
or issued by the connnissiouer. Any reductions fTom tho basis
on account of the
of sm:l1 system of merit rating shall
set forth in the
contraets or policies or indorsements

"

Seetion 11738 gives statutory bncking to
permitting refunds ''from surplus
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into effect two new
plans, one of them called the
"Premium Discouut Plan" and the other the "Retrospective
Rating Plan.''
The purpose of both rating plans is to introduce into the
California workmen's compensation insurance minimum rate
structure the
of "expense graduation by size of
risk" as a means
in premium rates the comnnsswner finrlillg that an insurance company's expense involved in handling individual risks represents a smaller perof the premium in the case of larger risks than in the
case of smaller risks.
The present system, under which minimum premium rates
are loaded by the eommissioner for expense on a flat percentage basis withont referenre to possible variation of expense by size of risk, involves a redunclancy of the expense
item in the case of the larger risks. The commissioner
has concluded that the proposed modifications of the rating
structure \Yill maintain adequate minimnm rates and at the
same time reduce existing expense redundancy, and, further,
that their effect "·ill be to promote competition between all
1ypes of workmen's compensation insurance carriers and to
reduce rates charged to the public.
The two plans, although similar in purpose. seek to accomplish the purpose in different ways and may be considered
separately.
In the case of the Premium Discount Plan, the commissioner
seeks to accomplish the purpose by providing that all workmen's compensation policies involving premiums in excess of
$1,000, computed at the regular manual rates, shall be subject
to a graduated discount in favor of the insured upon the
California portion of the premium.
Plaintiffs contend that this Premium Discount Plan exceeds the powers granted to the commissioner by the California \Vorkmen 's Compensation Insurance Minimum Rating
J_,~a'\v.

[2] Insurance Code, sections 11732 and 11734, provide
that the commissioner shall approve or issue as adequate for
all admitted insurers a classification of risks and premium
rates, uniform as to all insurers affected. The commissioner is
not restricted by these sections (as contended by plaintiffs) to
a mere grouping of hazard in each ·with a corresponding rate
for eaeh such elassification. Hate-making involves a consideration, not onl,v of the partienlar hazards of various occupations,
bnt also of loso;es (pure premium) and of expense (expense

C(L\II', l

FF'\JJ

:\lcCo~
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ltHH
This is
nnder onr ;stat nte,
the rail' mnst be
therefore, not only a
n:JeyanL but an essential factor to be eonsidered.
[tis true that the eommissimwr in the
has
rdk<·tell this expense fador in the rate
means of a fiat
, Bni, there is
in the statui<' wllieh,
or impliedly, rctitriets him to that lll()(le of tonng and refl,•ej ing the expense faetor
The eommissioner conduded in
up tlw PrcDi;o;eount Plan that a fiat percentage expen-.;e loading
of
prodrwes redundancy iu rates beyowl the
He may thus make such modification of the Jlat
loading as to him seems ueeessary to ~~OlTPet tlH'

Preminm Diseml!lt Plan, the eommissionrr has seen
fit 10 ,]o this by the <leYi(·e of providing for a gradnated disconnt from the prPminm prodncl~<l by tlw manna! rate.
Plaintiffs' argument to the effect that in so doing the commissioJwr fixes a premium, rather than a premimn
is basz>d
upun form ratlwr than substance.
discount from ilw manna] rate beeomrs 111 rffeet a
fartor in the rate-making proerss.
nmv to the Hetrospective Hating Plan, this plan
inYolYcs different featnrrs. Although it applies the pl"incipl<'
of expense graduation by size of risk, it does so as part of a
of merit rating issued under the merit rating proYisiom;
of the Insurance Code,
ions 11782 and 11734 proYide that the eommissioner
lll<t,\' apprOY(' or issue a system of merit rating.
Tnsnranee
S(·Ction 11730, defines merit rating as indnding schednle
''in which the rate is varied according to physical
'' and experience rating ''in >Yhieh 1he experience
of thlc particular insured is used as a faetor in raising or
his rate.''
The Hetrospeetiye Rating Plan has been issued as a
form of experience rating. Plaintiffs eontend, however, that
not exprrience rating >Yithin the meaning of Insnranec
section 11730, beeanse under that seetion, the experience
of the partieular insured which may be used aR a faetor in
or lowering the rate means, aecording to plaintiffs'
ation, the past experience of the insured, aJH1 docs
Hot permit nse of current experience during the poliey year as
rmwided in the Hetrospective Hating Plan.

The uniform
to and since 1914 of
''classification of risks and premium rates'' by persons in
business has been risk groupings
occupation, businesses
and industries
of hazard with a corresponding rate
for
classification.
It is claimed that what the IJegislature intended by
the use of these words was to freeze that method into the
act. There is not any such intention in the act. It is obvious
that the
had no intention to freeze any particular
method of classification because in section 11734 it expressly
he ''may change any such classification or system .
. . . " See First Industrial Loan Co. v. Daugherty, 26 Cal.2d
550
P.2d 921], as to powers of an administrative
officer to make changes reasonably necessary to effectuate the
purpose of the statute governing him.
It is
rule of statutory construction that
Avnl'oNu•rl in general terms and words of present or
will be applied, not only to situations existing
and kmnYn at the time of the enactment, but also prospectively
to
and conditions that come into existence thereafter.
Legislation mnst be given elastic operation if it is to
cope with chang·ing economic and social conditions. (2 SutherConstruction, 3d ed., § 5102, pp. 509-510.)
Over the years of the existence of the Fund, with the
of the insurance trade, the hazard of the particular
has not been the sole basis of classifying risks
and rates. Size limits as to eligibility based on the cost of
plans and size of the organization have also
been considered. For example, minimum payrolls of packing
houses and department stores and others have been considered.
In 1946 the insurance commissioner approved the principle of
graduation of expense by size of risk as applied to premium
discount and retrospective rating plans. In1951 he applied an
additional charge on risks earning a premium under a certain
amount. This is called "expense constant." [8] While
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may engage m either intrasta.te or interstate
contention is untenable. Under Insurance Code sec11732-11734, the commissioner is not limited in his
of reflecting the expense factor to the eCJnsideration
expense as reflected in California
Even
the flat percentage loading
the conumsswner
based his findings as to the proper expense loading
premium upon all available statistical
statenationwide, or both. There is nothing in onr statute
to
similar consicleration in working ont
cli~\:ount ·which is merrly a modification of the flat

It is also contended that Ruling 67 violates InsurCode sections 7:50, 11738 and related statutes which
ibit rebates. Sections 750 and 751 prohibit rebate of the
"payable on an insurance contract" or "not . . .
. . . in the policy . . . . '' Here the
if
wonld be specifie(l in each polle.y and
for disnot rebates. A discount is not a rebate or refund but
Jm'thod of computing· rate. (Ser Associated Indem.
v.
Well Drilling Co.,
.App.) 258 S.W.2d
Tex. 153 [264 S.W.2d 697] .)
Section 11738
that "A r0fund
reason of
prov1swn in a
'' may
from surplus. "Partieipating" refers to the right. to
in earnings al1(1 does not refer to the
paid for
insurance. Refunds to partieipants should
come from
although there are other types of refunds which
do not have to come from surplus,
refund of
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on caneellation. Premium discount and
do not refund anything. They are merely
amount of price of insurance
nltimatcly to be paid. The yarious opinious of the attorney
and counsel for the commissioner dealt with attempts.
dividends, to colltract for rates lower than
the commissioner. Here the
(in eluding the discounts) eonstitute
the minimum rates.
[12] Second: Did
violate procedural
ments?
No. There was not any irregularity or abuse of discretion
in the procedure follm1·ed by the eommissioner.
) Outside Evidence.
It is contended that Exhibit 42 relating to retrospective
rating only, and containing arithmetical calculations increasing the excess loss premium factor in the rating plans to
reflect certain iHformation obtained after the hearing from
other files and records in the commissioner's office, was considered by the commissioner without the presence of plaintiffs, and that thereby the hearing contemplated by seetion
11734 >vas denied.
The plans included in Ruling G7 are the result of studies
that haYe been made since 1946, at which time a former California commissioner hacl rejected similar proposals, not upon
the ground of any lack of legal power, but solely for the stated
rrason that there was insufficient statistical data at the time.
Rill(~e then, studies were made under the sponsorship of
the National Association of Insurance Commissioners to aceumlllate further statistical data relative to the principle
of gTaduation of expense by size of risk. The results of these
studies were the subject of the hearings held by the clefenclant, California Insurance Commissioner, prior to the
issnanee of the present Ruling 67.
Among other things there was evidence before the commissioner to the effeet that similar plans were in operation
and >vorking satisfactorily in other states. He points out that
35 states have a premium discount plan and 45 states have a
retrospective rating plan similar to Plan D herein involved.
Plaintiffs fnrther contend that Exhibit 42, which consists of some arithmetical ealenlations made by the commissioner eoneerning excess loss premium for purposes of the
Retrospective Hating Plan. was not properly a part of the

l'
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HoweYer, the nature and purpose of these ealenlasueh that their consideration
the commissionET
constitute an irregularity. Nor could their considerahave prejudieed plaintiffs.
is this so, because all interested parties were
eyery opportunity to introduce material for the eonof the commissioner and tbe effect of the material
42 was to increase the permissible minimum rates.
being in no way prejudiced by the commissioner':,;
may not complain. (See Eastern-Colmnbia, Inc. v.
Los
61 Cal.App.2d 7~14 [143 P.2d 992].)
Delegation of Authority.
'l'he functions of reYising and constnwting tabular
·which the commissioner delegated to the Inspection
Bureau (a rating organization licensed by the state)
were proper in view of the Bureau's functions and relationto the commissioner as recognized by Insurance Codt·,
sedions 11750.1-11758, especially where such rating values
wonltl have to be ultimately embodied in a policy or endorsement approYed by the commissioner. (Ins. Code, § 11658.)
It is further contended that the commissioner imdelegated authority to the Inspection Rating Bureau
by authorizing it to accept verification of certain data from
organizations in other states or, in lieu thereof, from
iudiYidual insurance carriers.
is in conformance with long and necessary practice
in similar and related matters (see also Ins. Code, § 731; Ins.
§ 12921.5) and docs not constitute an improper delegation of the commissioner's statutory powers.
Promulgation of Ruling 67.
It is claimed that Ruling 67 was neyer validly
promulgated by the commissioner. Government Code, sectiuns 11371, subdivision (b), and 11380, requiring certain administrative regulations to be filed with the Secretary of
expressly except regulations establishing or fixing rates,
or tariffs. Both the Premium Discount Plan and the
Rating Plan are regulations fixing and estabinsnrance premium rates within the meaning of this
They were promulgated reasonably and in conwith long-established practice in the insurance in-
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the commissioner abused his disthe effective date of Ruling 67 approxiafter promulgation, in view of the fact that
had to be filed with the Secretary of State (Gov.
and section 11422, Government Code, provides
to be filed with the Secretary of
after such filing.
Insurance Code, states that the effective
of rates issued by the commissioner shall be the date
fixed
him. It is not too important which of these sections
controls here for the reason that the plans established by
67 are not compulsory. 'fhey are elective and become
if the insured and insurer so agree by appropriate
in the policy contract. No insurer was required
any of these plans on or after either effective date.
If an insurer makes no election under Ruling 67, its rates
continue under the existing system.
The Ruling was Sufficient, Clear and Complete.
[17] Plaintiffs make the further claim that Ruling 67,
particularly Appendix B, is not sufficiently clear and inAlthough the subject matter is admittedly technical and complicated, it is legally sufficient. It must be
borne in mind that the material in question is designed not
for
but for the guidance of insurance specialists.
[18] Such orders should be upheld if they are susceptible of
reasonable interpretation and use in the industry and should
not be invalidated by a court merely because their construction may be difficult or because of the possibility of differing
interpretations.
[19] It is further argued that Ruling 67 was incomplete
when issued because in it the commissioner gave certain directions to the California Inspection Rating Bureau for the revision of Tabular Plans A and B and for the construction of
various tabular plans, all as related to the Retrospective Rating
without need of further specific approval by him.
However, such future revision of the commissioner's Tabular
Plans A and B would not make Appendix B any less complete
as it stood at the time of issuance.
[20] There is substantial evidence to the effect that the
use of the fiat percentage expense loading has produced rates
that are excessive in the larger premium brackets, a portion
of which has been returned by way of dividends. The statute
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rates. There
in the
into the rate structure
because
have been used in the past.
law which authorizes the commissioner within the
fair and equitable
the

insurers to pay high

61 violate the constitutional and
to the ·workmen's
the State Compensation Insurance
the Legislature enacted the Roseberry Act,
was an elective rather than a compulsory compensation
(Stats. 1911, chap. 399.) Section 21, article XX, CaliConstitution, adopted the same year, exprrssing a basic
concrrning workmen's compensation, did not expressly
for state compensation insurance. 2
Following receipt of the message and the report mentioned in the footnote, the Legislature passed the Boynton
1913, ehap. 176) making workmen's compensation
and creating· the State Compensation Insurance
Fund. In 1918 the present section 21 of article XX was
expressly providing authority for the creation of
fund, ·which had already been operating since 1913.
ion J 177fi of the Tnsnrance Code proyifles: "The fund
Governor Hiram W. Johnson's First Biennial Message to the
Legislature, January 6, 1913, he called attention to "the rapacity of
insnrance companies'' concerning insurance for industrial accidents, and
that a state insurance fund he provided. In the First
of the Industrial Accident Board (created by the Roseberry
to Governor Johnson, in recommending that a state compensation
be provided, it was pointed out that employers were not ''electthe compensation provisions of that act, mainly because of the
'' adncrsc rates made against compensation by the liability insurance
compnnics.'' To make compensation compulsory on all employers and
them "at the mercy of a combination of insurance companies"
:rates for California were made in New York City, would be an
to the employers. Nor, it was felt, would a state monopoly
insuranee meet the situation. "What was needed was for tho state to
the sphere of private enterprise only to the extent that is
iu order to obtain justice for its people." It then stated that to
a state fund wonld han~ to do a boat 12 per cent of the
after which the opportunity of private enterprise to do a pros·
in that field will be dependent upon its ability to do
more efficiently than the State can do it.''
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shall, after a reasonable time during which it may establish a
business, be fairly competitive with other insurers, and it is
the intent of the Legislature that the fund shall ultimately
become neither more nor less than self-supporting. For that
purpose loss experience and expense shall be ascertained and
dividends or credits may be made as provided in this article.''
In view of this constitutional and legislative policy, the commissioner would have no power to adopt a rating system which
would violate this policy or prevent the fund from adequately
performing its functions.
[21b] It is true that the Fund may not be able to participate in the interstate and multiline features of the plan
because it has no authority to write insurance outside of the
state or in other lines. Theoretically, it can join with multiline and multistate companies. However, as a practical matter
it will not be able to do so. It must be remembered that
during its entire existence it has not been able to write insurance on an interstate basis, as do many carriers, yet it
has never been claimed that the rate structures existing heretofore applying to both the Fund and to intrastate and interstate
carriers were invalid, and during all this period the Legislature has not concerned itself with this difference between
the power of the Fund and of interstate companies. The
competitive advantage of multistate companies, if any such
advantage exists, has not injured the Fund to date. While
there has been no experience with the competition of multiline companies, the evidence as to whether such competition
would seriously affect the Fund is conflicting. The trial court
resolved that conflict in favor of the ruling.
It is contended that Ruling 67 will result in the Fund
getting only the business of policyholders having less than
$1,000 of annual premium, the expense ratio of which business is higher than where the premiums are large, and that
this small business, combined with the state agency business,3
would not be sufficient to permit it to compete with the
other carriers. Sixty-eight per cent of all workmen's compensation business in California has been written by the
California companies (including the Fund, ·which writes 24.78
per cent of the business) in competition with companies doing
an interstate business. It would appear that the Fund has
held its own with both local and multistate companies.
"About 10 per cent of the Fund's business is from state, municipal
and district agencies which are required by law to insure with the Fund.
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expense level recognized by the commissioner
was in excess of 40 per cent (36.55 per cent
loading plus $10 expense constant for small risks).
The expense level of the F'nnd is less than 14 per cent. This
the Pund an aYerage margin of 24 per cent ·with which
the competitiYe effect of a discount plan which permits
from 7.1 per eent to 13.7 per cent as to
only of business. State Fund dividends have averaround 2:5 per cent of premium in reeent years and in
of some risks dividends up to 70 per cent have been
At least four states 4 having state funds have approved
plans.
commissioner determined that the effect of the use
plans provided by Ruling 67 on "participating" inearriers, including the Fund, will be not any ininterference with their ability to compete for workmen compensation insurance business but merely the correc:tion of an accidental competitive advantage enjoyed by
up to this time as a result of the continued use in
of the fiat percentage loading formula with its
inherent rate redundancy. The trier of fact, in rffect, came
to the same conclusion. ·whether, as claimed by plaintiffs,
!he plans will result in loss by the Fund of most of its business \vhere the annual premiums exceed $1,000 and practiall of its business where the annual premiums exceed
or \vill not, as claimed by defendant, and in effect
found by the eourt, is a matter that can be determined
only by application of the plans.
The fact that the JYicBride-Grunsky Act (Stats. 1947,
805) in setting up a rating mechanism for liability
insurance expressly authorized many of the featnres of the
included in Huling 67, but expressly excluded work's compensation insurance from the provisions of the
can in no way be construed to mean that the Legislature
illtended that those features could not be used by the comm i:,sioner in a system of workmen's compensation insurance
It merely meant that the Legislature was continuing
tllP historic proeedure of completely separating the control
operation of "·orkmen 's compensation insurance from
that of all other types of insurance.
ft apparently is contended that in order to be "fairly
with other insurers'' the Fund must be in all
4 Michigan,

New York, Maryland and Pennsylvania.
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insurance
it cannot be in the same
and multiline insurers. \Ve have
the Fund l1as more than held
of the multistate
be~s-nrmrtg has been ,_v''"'-'Ll"''
not to interfere
competitive.
For the same reason competition with multiline insurers does
not in itself interfere therewith.
The
is affirmed.

men's
situation as

C. ,J., Traynor, J., Schauer, J., and Spence, J.,
concurred.
CARTER, J.-I dissent.
Contrary to the holding of the majority, I believe the
rating system here involved (Rule 67 of the Insurance Commissioner) violates the clear statutory mandate that any rating system must be uniform.
The statute provides that classification of risks and premium
rates "shall be unif orrn as to all insurers affected" (emphasis
added; Ins. Code, § 11722) and any ''change'' in classification or rating system "shall . . . be uniform as to all insurers affected." (Emphasis added; id., § 11734.) Also under
the law the state Fund must be ''fairly competitive with other
insurers" and shall be neither more nor less than selfsupporting. (Id., § 11775.) It is conceded that the Fund may
write only ·workmen's compensation insurance and that only
in connection with operations of an employer in this state;
however under both plans as embodied in the commissioner's
Rule 67, there is taken into consideration multistate business,
that is, business written in states other than California. In
one plan, in addition, there is considered multiline business,
that is, insurance in other fields such as third party liability
insurance. Inasmuch as the Fnnd cannot engage in those
types of business the rule cannot operate uniformly as to it.
The basis upon which premiums must be calculated are entirely different. The Fund is not in a position to be fairly
competitive. The Fund would be excluded, by the limitations
on its po>vers, from a substantial portion of the workmen's
compensation insurance market and hence rates so based are
not uniform. Uniformity must mean equality of opportunity.
To permit the system of rates and classifications to be based
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of a character forbidden to the Fund
the Fund and other insurers not enbusiness. With
discrimination there can be no
the statute.
therefore reverse the
concurred.
' petition for a
was denied March 28,
Shenk,
and Carter, ,J., were of the opinion that
yw·nn<rm should be granted.

[L.A. No. 23954.

In Bank.

Mar. 20, 1956.]

REINERT, a Minor, etc., Petitioner, v. INDUSACCIDEN'l' COMMISSION et al., Respondents.
Workmen's Compensation-Compensable Injuries-Relation to
Employment.-Injuries sustained by a counselor of Girl Scouts
while on a recreational horseback ride, for which she was
granted permission by her employer during her free time, were
sustained in the course of her employment where recreational
horseback riding was considered by both employer and emas part of the compensation, where such consideration
the employer's practice, and where the danger from which
injuries arose was one to which such counselor was exposed
an employee in her employment.
!d.-Compensable Injuries-Relation to Employment.-An employee cannot be required to forego a part of his compensation
order to relieve the employer from risk, since the duty to
pay and the right to receive the compensation are integral
of the contract of employment.
!d.-Compensable Injuries-Place of Injury.-An injury is
compensable if it results from an activity contemplated by the
See Cal.Jur., Workmen's Compensation, § 60; Am.Jur.,
Workmen's Compensation, § 210.
See Cal.Jur., \V orkmen's Compensation, § 84 et seq.; Am.Jur.,
Workmen's Compensation, § 214 et seq.
McK. Dig. References: [1] Workmen's Compensation, § 73; [2]
\Vorkmen's Compensation, § 71; [3, 4] Workmen's Compensation,
§ .1 [5] Workmen's Compensation, § 157; [6] Workmen's Com§ 267.

